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August 27, 2009 
 
Fellow NYSCOPBA Members, 

 
It is with great pleasure that I report we received a favorable decision in a milestone improper 
practice case regarding the representation of probationary employees during employer 
questioning.  This is the first case on this subject matter since the enactment of the new section of 
the Taylor Law in 2007.  The importance of this decision cannot be emphasized enough because it 
provides more members with union representation at times when they need it most. 
 
Background of the Law 
 
As reported previously in The Independent, as of July 18, 2007, the Taylor Law (also known as the 
Public Employees Fair Employment Act) was amended to provide representational rights to public 
sector employees whenever one is questioned by his or her employer under circumstances where it 
reasonably appears that the employee may be subject to potential disciplinary action.  These rights 
are sometimes referred to as Weingarten rights because of a United States Supreme Court case 
called NLRB v. Weingarten which held that a private sector employee protected by the National 
Labor Relations Act had a statutory right to refuse to submit to an interview without union 
representation that he reasonably feared would result in discipline.  420 U.S. 251 (1975).  In 2007, 
the Legislature, with NYSCOPBA’s support, amended the Taylor Law and created a new improper 
employer practice, found at Civil Service Law (CSL) Section 209-a.1(g). 
  
Probationary employees’ representational rights have been the subject of ongoing disputes 
between NYSCOPBA and the State.  NYSCOPBA’s position has always been that the 2007 
amendment to the Taylor Law clearly provided probationary employees with the right to union 
representation during interrogations.  The State, however, took a contrary position. 
 
The Recent Decision 
 
NYSCOPBA has filed with the New York State Public Employment Relations Board (PERB) 
numerous improper practice charges relating to the denial of union representation to probationary 
members.  The first PERB decision was received yesterday in Case No. U-28160.  The 
Administrative Law Judge (ALJ) found that the State violated the Taylor Law, CSL Sections 209-
a.1(a) and (g), when it refused to allow a NYSCOPBA representative to be present when 
investigators from the Department of Correctional Services (DOCS), Office of the Inspector General 
(IG), questioned a probationary corrections officer on January 28, 2008.  Investigators from DOCS, 
IG, went to Great Meadow Correctional Facility following an inmate’s suicide attempt to question 
staff about the suicide attempt and the subsequent death of the inmate.  The probationary 
corrections officer, the only officer on the inmate’s unit at the time, was denied his request for 
union representation during the interrogation.   
 
In finding that the State violated the law, the Judge held, in part, that, “…the disciplinary references 
in § 209-a.1(g) encompass a range of adverse employment actions, including removal from one’s 
job, based on misconduct or incompetence.”  This means that discipline in the new law includes 
adverse employment actions against employees in their probationary status.  Also, the Judge 
found that on January 28, 2008, at the time of the probationary corrections officer’s questioning, it 
reasonably appeared that his job was potentially in jeopardy.  The Judge ordered, among other 
things, that the State allow probationary unit employees NYSCOPBA representation, at their 
request, when they are questioned by the State and at the time of questioning it reasonably 
appears that they may be the subjects of potential disciplinary action. 
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This  precedential case, after a lengthy and hard-fought battle, allows members in their probationary status to have 
union representation in situations where DOCS had previously refused to give it to them.  Members have 
undoubtedly gained a valuable benefit.  We fully expect that the State will appeal the decision by filing exceptions 
with PERB.  If the State decides to appeal this decision, PERB’s rules require that it do so within fifteen working days 
after receipt of the decision.  I am posting, here, a copy of this important decision for your review. 
 
In Unity, 
 
 
 
Donn Rowe 
President 
















































